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Arising out of Order-in-Original No. AHM/SVTAX/OOO/ADC/008/15-16 Date : 08.07.2015

Issued by Asstt. Commr., Div-Ill, Service Tax, Ahmedabad

~Rlc11G) cfiT c=rra=r / Name & Address of the Respondent

Mis. Navratna S G Highway Properties Ltd,
Ahmedabad

sa oral am?r rig at{ sf afk Ufa qi@rant at ar@ta Rf@Raga
~xfcff<'flcITTIT%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the
appropriate authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcr-m[r~.1994 ctr mxr 86 3if ar#la atf -qRf ctr "G'fT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to:-

uf@ea @fir ft #tr z,ea, sarz zycas vi aras 3r4l#la nznf@era»vr 3it. 20.
q#ea zrRqa arog, ent r, 3zrarala-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound,
Ahmedabad - 380 016.
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(ii) srfl#ta =znrzarf@rasvr ant ff ate,frzma, 1994 qfJ- mxr 86 (1) cB ~rfcr• 3Nlc1.
~fclTcl"?x Pllli-flcJJr, 1994 "cfi R[fl=f 9 (1) c!? 3fai"cf f7-ftTJft:r 1:p]l=[ ~ff.a- 5 if 'E!R ~m ·i:i c5f
\JJl: x=rcf51fr ~- · ~- . "f!T~ RrR-1 3TT~ cfi fclxri~ 3r.fu.f cB1 11{ · m '3-flcffT i;r!zrm
'l~u\T \i'IFTl 'i:flf%1;! ('3•'Jl'i ,x-'r yen ytPra ufa &fl) 3j) vrrel A [Grt err j nruf)pvt pr ura)e
Reta &, agi a ·nfw rrau~a &1a des & nu&) & arras f3rzr & at i tuif}»er aa
Ire # u ursf iarau#j rinu, alts1 #)nit 3it an rul Uri[1l u, 5 "C'iHs! IH ,.HJ•fl <hll
-~ rrni x°"'lc!\! 1000/ - q-,~_i!{ ·i'itrr,fl g'pfl I i:i1JJ ~lc!Ffi-.! en") ·q-f"rr, ~Hi:if ·ct~ lJiTf 31'rx ciflfl<.11 111.ll ,1q\;1r

· .. x~Cf\! 5 i.-lT~~ l.!T 50 cilrnT .·trcn 57 di ~'llf~ 5000/-·- 4tt 3)irR @)ft ai ara ) nint, ant 4)
·rir ik 6iarn rut yrfii a; 5o t'fJ?..sf 11 31l sent1 ? aei 4 1000o/- 9)r 3)arf g1ft. ·; ..

, . ·1 • . . . ,· .· ..

(ii) The appeal under sub section (1) of Section 86 qf the Financ::e Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 asprescribed unde·r Rule'~
9(1) of - the Service Tax Rules 1994 and Shall be accompanied by. a copy of the order\
appealed, against (one of which shall be certified copy) _and should be accompanied 1:iy a\ ·
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of·: ·
Rs. 5 Lakhs or less, ·Rs.5000/- where the amount of service tax & interest demanded & ✓
penalty levied is is· more than five lakhs but not exceeding Rs._ Fifty Lakhs, Rs.1 O,OOQ/;/··
where the amount of• service tax & interest demanded & penalty levied· i's more thari' [Jfty
Lakhs rupees, in the- form of crossed bank draft in favour of.the Assistant Registrar'. o( the
bench of nominated Public Sector Bani< of the place where the bench of Tribunal is··~ituated

(iii) f4flu 31f@1fm4,1994 ) erir o6 06) 8u--Irr#l vi (2,) sir4u ail eat
f.'Il.fJHrTc~i,' 1994 cfi ~{ 9 (2\!) 3irfa {fa vi4 1.)-7 i a) Gr a#if} va or# rrem
2,ll!fffl • d)a oar« gycs (3rfa) a nr 4) !,l[f!"lll (OIA)( xHll'i x'I Ql[l[llld WI~ t;if,n) 3il-i ·-31lH
RJu, err4 / 34 3ngul 3e/al Nao is)a sure yen, 3f)a)r mrutf)au4 at 3ran st
a [2gr d gv sure (0Io) a) uf turf &)fh1

(iii) T:he appeal under su.b section (2A) of the sectjon 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A} ofthe Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of

. which shall be a certified copy) and copy of the order passed by_ th'e Addi. / Joint or Dy.
/Asstt. Commissioner ·or'Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. ·

2. unisnfra rarer zca a1fut, 197s 4) grii q 3rgyal1· irfa [eiffa [g
+JIf [i 3r?gr vi err qr@ran) a 3qr?gr ) ff u 6 6.so/. 4tar urrru gob ·fte
;:;r1rr t:i";n: 'L!Jfgl;! 1 ' ·

2 · Or,e copy of applic;ation or 0.1.0. as the case may be, :~ndi.the order of the
adjudica\ion authority .phall bear a court fee stamp of Rs.6.50 paiie.'·as', prescribed under
Schedule-I in terms ofthe Court Fee Act, 1975, as amended. · - ·r. - ·

..' ·,. .

3: fur yc@, sura- ggces ga @)aras; 3rfhu mrnfra6var (a1ff4f@1) fry4r48), 1982: 4fat
Qci 3H.f ~-rJf*cT ll"Jlrcfi cn'r af@faa ara furii al at fl errs ri#ff@.f@sin uurar & ti : '

0

0
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. 4ta area.2tr 5eurz area viaa 3rd)#hr uTf@raw1 (g@tray m- ufa 3r4ii h
maai it h@hr 5eur ye 3f@1fua. &&yy s nr 39 h 3ii fftzn+in-2)
31f@)fez1a 2o&(268y &r izn 2s) f@aia: a.a.2a&y sit #6 fa#r 3f@0fr , &&&y Rtnr
0 m-~ WflcR" mT ft rt #a • arr fc:lt~ cITT .cTT$ qa.fr 5ran ma 3rfarf ?.
arr{ fnznrh 3irfrsrast 5maa4 3rhf@ 2r if?rzatuu 3rf@a @t

( i) <tITTT 11 2h h 3iau effa vs#

(ii) rz sa ft #l aa if?r
(iii) tr 5ra funraaft h fezra 6 h 3iatia zr ta#

C:> 3mat arr{ zrz f# zr Ir h uancr fa#tzr ("fr. 2)~ - 2014 m- .31K<F~ "B" q_cT
t~~~ m- "ffJ-l"a=r fcrqm'Lit=f f~ 3-T;3\T "C!cf 3-fCfrc;r mr ~~
ztay

0
4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
-(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~' Provided further tl1at the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) grief ii, s3nr h uf 3rd hf@rswr ha sire 3rrar area zn auo fclcl1fua ~ c=n- wr fcITTr arr area a 1o% ararrallhaau Raffa zl as avs m-
10% 0p1arr uRt srwaa &t

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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:: ORDER-IN- APPEAL ::

The Deputy Commissioner, Service Tax, Division-III, Ahmedabad
(hereinafter referred to as 'the appellant') has filed the present appeal against
the Order-in-Original number AHM-SVTAX-000-ADC-008-15-16 (hereinafter

referred to as 'the impugned order') passed by the Additional Commissioner,
Service Tax, Ahmedabad (hereinafter referred to as 'the adjudicating

authority') pertaining to M/s. Navratna S.G. Highway Properties P. Ltd., (Now

M/s. Gulmohar Park Mall Pvt. Ltd.) 1, Basement, Gulmohar Park, Satellite
Road, Ahmedabad (hereinafter referred to as 'respondent').

2. The facts of the case, in brief, are that the respondents are centrally
registered with the Service Tax department holding Service Tax Registration

number AACCN2111QST001 under the category of 'Renting of Immovable
Properties Services'. The respondents had rented out various spaces to
different persons on the basis of proper lease agreements. The rent received
from their clients was not inclusive of the elements of Service Tax since the

activity of 'renting of immovable property' was not then considered as liable to

Service Tax in view of litigation before the Hon'ble High Court of Delhi [Home
Solution Retail India vs. Union of India reported as 2009(14) S.T.R. 433
(Delhi)]. As per the decision of the Hon'ble High Court of Delhi, in the above
case, the Central Government, vide Finance Act, 2010, substituted the
provisions of sub-clause (zzzz) of clause (105) of the Section 65 of the Finance
Act, 1994 to read as service provided or to be provided "to any person, by any

other person, by renting of immovable property or any other service in relation

to such renting, for use in the course or for furtherance of business or
commerce". The said amendment was made effective retrospectively from
01.06.2007. The Hon'ble High Court of Bombay, vide judgment dated

04.08.2011, upheld the validity of amendment with retrospective effect.
Accordingly, the department raised demand for Service Tax on the property
owners throughout the country for the period effecting from 01.06.2007
onwards. The respondents paid Service Tax for the past period from
01.06.2007 by considering the gross amount along with interest
notwithstanding the fact that the gross amount collected by them was not
inclusive of Service Tax. Meanwhile, in another round of litigation, the RAI

(Retailers Association of India) challenged the judgment of Hon'ble High Court

of Bombay before the Hon'ble Supreme Court. The Hon'ble Supreme Court,
vide order dated 14.10.2011, granted interim relief to the petition directing

~:,··~.··,.

the RAI to deposit 50% of Service Ta$fabilityo,the credit of Central
Government. The RAI complied wth tiie@rfer @the:jn'ble supreme court

r »l · --}and paid an amount of 56,63,270/gs 50% liq9fifty. The respondents,
accordingly, filed a refund claim for tf@ sbrieeyaffount they had paid.

±coos3/
•sew.soar-m

0

0
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However, vide letter dated 16.05.2012, they informed the department that
due to delay in processing their refund claim they would adjust their Service
Tax liability with the refund amount. Accordingly, they adjusted a total amount
of Z32,45,888/- for the months of April, May and June 2012 respectively by
considering the said amount as excess Service Tax paid under Rule 6(4)(A) of

the Service .Tax Rules, 1994 against their Service Tax liability of Z34,67,256/-.

However, it was seen that they have short paid Service tax amounting to
<32,67,727/- (32,45,888/-+21,839/-) for the period April to June 2012.
Thus, a show cause notice, dated 11.03.2014 were issued to the respondents

as to why the above short paid amount should not be recovered from the
respondents along with interest and penalties under appropriate Sections of

the Finance Act, 1994. The adjudicating authority, vide the impugned order,
rejected the demand of 32,45,888/- and confirmed 21,839/- along with

interest and penalties under appropriate Sections of the Finance Act, 1994 out

of the total short paid amount of Z32,67,727/- as proposed in the said show

cause notice.
0

3. The impugned order was reviewed by the Commissioner of Service Tax,

Ahmedabad and issued Review Order No. 10/2014-15 dated 06.10.2015 for

filing an appeal under section 84(1) of the Finance Act, 1994 on the ground
that the adjudicating authority has wrongly adjusted the amount of
32,45,888/- against the Service Tax liability of the respondents. That the
respondents cannot avail the credit of the 50% amount deposited by the RAI.

If in the event of the final decision of the Hon'ble Supreme Court is delivered

in favour of RAI, then the latter would be eligible for a refund of the 50%

amount deposited. Therefore, the respondents have wrongly taken and utilized
the said CENVAT credit and which is a pure violation of the interim order

passed by Hon'ble Supreme Court. Thus, the appellant has requested for an

· 0 order for recovery of wrongly availed CENVAT credit of Z32,45,888/- by the

respondents along with interest and penalty.

4. Personal hearing in the matter was granted and held on 05.04.2016.
Shri Aditya Shah, authorized representative of the respondents, appeared

before me and produced written submission.

5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and written submissions made by the

respondents at the time of personal hearing.

6. I find that the respondents are the owners of the property known as
Gulmohar Park and have rented out various spaces to their clients under

proper lease agreements%i.respondents were collecting rent exclusive of
4, ct». f

the element of Sr,ttr~1o~e; activity of renting of immovable property

· +.«" -f<' "soe'-· • .
Tesar.ue..,
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was not considered as liable to Service Tax. However, consequent to the

decision of the Hon'ble High Court of Delhi dated 18.04.2009, the Central
Government, vide Finance Act, 2010, substituted the provisions of sub-clause
(zzzz) of clause (105) of Section 65 of the Finance Act, 1994 and the

amendment was made effective retrospectively from 01.06.2007. As per the

judgment of Hon'ble High Court of Bombay and other High Courts of Gujarat,
Orissa, Punjab and Haryana, the department raised demands for Service Tax

on the property owners throughout the country. The respondents paid Service
Tax for the past period from 01.06.2007 along with interest. Meanwhile, the
Hon'ble Supreme Court granted interim relief to the RAI and directed it to
deposit 50% of Service tax liability to the government exchequer. Thus, the
respondents adjusted the said 50% of Service Tax terming it as the excess

amount of Service Tax paid. In this regard, I find that the adjudicating

authority as well as the respondents has wrongly called it as excess amount as

the respondent is no where related to the RAI. I agree with the appellant that
this amount of 50% Service Tax arose mainly because of the petition filed by
the RAI and if in the event of the final decision of the Hon'ble Supreme Court
is delivered in favour of RAI, then the latter would be eligible for a refund of
the amount deposited. Therefore, I do not find any merit in permitting the

respondents to take credit of the said amount by the adjudicating authority as
the respondents have no legal right over the said amount. I find that it is not
legal and proper on the part of the respondents to take and utilize the CENVAT
credit of RAI to settle/ adjust their own tax liability which is not permissible
under the law. In view of the above, I order that the department recover
32,45,888/-, which has been erroneously adjusted by the respondents, along

with interest and penalty at appropriate rate and under appropriate Sections of

the Finance Act, 1994.

0

0

Al-
(UMA SHANKER)

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

.-<~------ ....
9° L o

7. In view of the facts and discussions hereinabove, the appeal filed by the
Department is allowed and I order to recover 32,45,888/- along with interest

and penalty from the respondents.

ATTESTED

.' 68
rro°

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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• .• To,

M/s. Navratna S.G. Highway Properties P. Ltd.,

(Now M/s. Gulmohar Park Mall Pvt. Ltd.),
1, Basement, Gulmohar Park,
Satellite Road,
Ahmedabad

Copy to:

The Chief Commissioner, Central Excise, Ahmedabad.

The Commissioner, Service Tax, Ahmedabad.
The Addi. Commissioner, Service Tax, Ahmedabad.
~y,/Asst. Commissioner, Service Tax, Division-III, Ahmedabad.

_29"t commissioner(system), serce Tax Ha, Anmedata4.

7rd File. .,, __ _




